APPENDIX F  -  BUILDING SCHOOLS FOR THE FUTURE
F.01
BSF is a programme for bringing secondary school buildings in England up to satisfactory modern standards by 2020.  Buildings for this purpose include ICT, and also any other equipment and facilities which may be agreed for any project.

F.02
It is funded by DfES.  Funding was  £2.2b for 2005-6, and is expected to total £45b by 2020.  
F.03
DfES guidance to the BSF programme has the standing of funding conditions.  No specific legislation or statutory guidance have been needed.  

Projects

F.04
Projects are not for single schools but for all the work needed by all the substandard schools in selected geographical areas.  
F.05
Each project has to be capable of being delivered by a single main contractor (1277; 12).  Most projects are therefore for a single LEA, but joint bids for projects which cut across boundaries are not precluded (1277; 30).
The client side 

F.06
DfES works through Partnership for Schools.  PfS is a wholly-owned DfES company with an Advisory Board which includes nominees of DfES, Partnerships UK, the Learning & Skills Council, the Department of Media, Culture & Sport, and the LGA.  

F.07
LEAs retain all clients’ powers and responsibilities for their own schools.  Schools organisation committees retain all their statutory responsibilities for any school reorganisations and closures which trigger, or are triggered by, BSF projects. 
F.08
For each project the LEA is also expected to set up a Strategic Partnering Board, to meet ‘frequently throughout the year’ (1280; Stak).  SPBs are advisory partnerships, and so far as is known all are unincorporated associations.  They include school governors and other stakeholders who are directly involved, though SPBs are not required to act as clients to BSF contracts.  Some SPBs may soon be extended to cover academies.   

F.09
PfS say that they will consider alternatives to the formation of LEPs, but would first need to be convinced that equal value for money could be obtained (1280; Gen). 

The contractor side
F.10
Contract notices make clear that contractors will be required to form local education partnerships for the delivery of the service.  LEPs are joint ventures with LEAs and PfS .  If projects cover sixth form colleges or FE colleges, learning & skills councils are members too.  
F.11
LEPS are companies limited by shares.  Contractors subscribe 80% of the shares, PfS10%, and LEAs and other clients 10%. 
F.12
The contract documents include a shareholders' agreement which all shareholders are required to sign.  These effectively allow PfS and LEAs to agree


project structures

business plans

dividend policies

F.13
PfS requires access for NAO to LEP accounts (1277; 43).
Designs and contract documents

F.14
PfS provides a number of ‘exemplar’ designs for new and substantially rebuilt schools,  Their use as a starting point (1277; 57) or even as an ‘inspiration’ (1279; D.3) is presumed.  Designs assume ‘pre-engineered construction’ (pre-fabrication) (1277; 40).

F.15
PfS has drafted a set of standard contract documents, output specifications and evaluation criteria.   
Main contracts
F.16
Main contracts are framework contracts (not framework agreements) but are referred to as strategic partnering agreements.  The term is useful because it distinguishes main contracts (of which there is one for each project) from the many ensuing contracts and sub-contracts.

F.17
SPAs are for 10 years with scope for one extension of 5 years (1278; D).  Shareholders' agreements require the approval of all shareholders to extensions.
F.18
PfS rejects the use of partnering agreements (by which they appear to men incremental strategic partnerships) as an alternative to joint ventures.  This is because (1278; D & Fin)


partnering agreements "have to rely on a host of contractual provisions" 


"experience shows that, to a large extent, the success of long term relationships depends upon 

-
a commonality of objectives

-
a commitment to collaborative, constructive engagement

-
flexibility to deal with future uncertainty; and

-
transparency and trust between partners"


"The joint venture approach is much more likely to create these conditions for a successful long term partnership to deliver BSF than pure contractual arrangements . . . because a long term strategic partnering relationship will give the private sector exclusivity to deliver BSF projects over a ten year period" 

Development contracts

F.19
Tenders for main contracts cover


carrying out an initial group of contracts, all of which have been fully specified 


providing specified partnering services.  These include drawing up proposals for further contracts, for all other schools which have been identified as being below standard

facilitating these further contracts 

the right of first refusal of such contracts, provided PfS and the LEA are satisfied that LEP tenders provide value for money.     

F.20
LEAs cannot accept tenders for SPAs until PfS 


has approved final business cases submitted by LEAs  

is satisfied that the proposals have passed through 4Ps Gateway 3

F.21
DfES normally insist on use of the PFI for projects for more than £60m.

F.22
PFI contracts are for up to 30 years, and include maintenance but not catering.  LEPs set up special purpose vehicles to carry them out.

F.23
LEPs are required to make 'management service agreements' with SPVs.  LEAs have direct contractual relationships with LEPs but not their funders.  LEAs are however required to make 'direct agreements' with funders who request such agreements.  These require LEAs not to terminate any PFI contracts, or exercise rights under warranties, while funders are exercising step-in rights.

F.24
The PfS gives LEAs promissory notes for the funds available for PFIs (1278; 4.6).  This is to help funders in due course with their due diligence.

F.25
Other (non-PFI) contracts may be either lump sum or target cost contracts.  

F.26
Target cost contracts have both outcome specifications (like those in PFI contracts) and output specifications.
F.27
Cost reimbursements are subject to the sharing of savings and overspendings, by reference to specified figures for guaranteed maximum costs and target costs. If actual costs


are less than target costs, LEAs and LEPs share the savings equally


exceed target costs, they share the excess equally, up to the amount of the maxima


exceed maxima, LEPs meet the whole of this excess   
F.28
PfS standard contract documentation is also available for 5 to 7 year fixed-price sub-contracts for the 


design, installation and management of IT in schools, and for the necessary staff training


maintenance of schools 

F.29
Meanwhile PfS has no objection to LEAs using trading powers to provide LEPs with supplies, works and services (1280; Comm).   

F.30
Contractors receive no funding from public bodies, except for services provided under contract, so are not themselves contracting bodies (1161).  They are not therefore subject to the EU directives when letting their many sub-contracts.       

Pros and cons

F.31
It seems unlikely that conclusive value for money evidence either way will be available for many years, if ever.  Like for like comparisons are virtually never possible.  Meanwhile choices between types of contract will have to be made, as before, on the basis of e priori assertions about their relative merits.

F.32
Not surprisingly, the long term funding commitment demanded by PFI projects, and their heavy calls on the time of practitioners, including head teachers and their heads of departments, have all stimulated vigorous debate. 

F.33
Three other factors in value for money will be project size and the degrees of design standardisation and pre-fabrication.  All three factors are largely independent of contract type and may be more fruitful fields for analysis.    
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